
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1913.] st. Stephen's episcopal church v. norris. 527 

Rep. 865, this court held that under a similar policy the subscriber 
had no property rights therein, but only the power to appoint a 
beneficiary. To the same effect are the following decisions from 
other states : Hellenberg v. Dist. No. 1, of I. O. of B., 94 N. 
Y. 580; Taylor v. Hair (C. C.) 112 Fed. 913; Warner v. Modern 
Woodmen of America, 67 Neb. 233, 93 N. W. 397, 61 L. R. A. 
603, 108 Am. St. Rep. 634, 2 Ann. Cas. 660; Cook v. Improved 
Order Heptasophs, 202 Mass. 85, 88 N. E. 584; Swift v. S. F. 
S. & E. Board, 67 Cal. 567, 8 Pac. 94. Other authorities to the 
same point could be cited, but those given sufficiently sustain and 
illustrate the principle involved. 

As corollary to the proposition that decedent's estate has no 
property rights in the fund, it follows that his personal represent- 
ative cannot question Hatke's title thereto. Maguire v. Maguire, 
59 App. Div. 143, 69 N. Y. Supp. 61 ; Munhall v. Daly, 37 111. 
App. 628; Johnson v. Van Epps, 110 111. 551 ; Meyers v. Schu- 
mann, 54 N. J. Eq. 414, 34 Atl. 1066; Stoelker v. Thornton, 88 
Ala. 241, 6 South. 680, 6 L. R. A. 140. 

Upon these considerations we find no error in the judgment 
of the circuit court, and it is affirmed. 

Affirmed. 



St. Stephen's Episcopal Church et al. v. Norris' Adm'r et al. 

June 12, 1913. 
[78 S. E. 622.] 

1. Religious Societies (§ 17*) — Capacity to Take by Devise. — Where 
an entire estate consisting of realty and personalty was devised to 
a church, a certain amount to be used for tombstones for testator 
and his relatives, and half of the property to be used in putting a 
fence around the churchyard, the church, prohibited by Code 1904, 
§ 1398, from taking and holding a devise of real estate, was not the 
beneficiary, but the mere trustee as to that portion to be devoted to 
erecting a tombstone and the fence around the church, and, if it could 
not administer the trust as to the realty, a court of equity, which 
does not permit a trust to fail for want of a trustee, would admin- 
ister the trust, and would discharge its interest from the personal 
property which it could take, and devote the real estate or its pro- 
ceeds to the purposes of the trust, and hence the devise was not 
void. 

[Ed. Note. — For other cases, see Religious Societies, Cent. Dig. 
§§ 109, 110; Dec. Dig. § 17.*] 
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2. Wills (§ 446*) — Construction — Construction in Favor of Will. — 

It is not the policy of the law to seek grounds for avoiding devises 
and bequests, but rather to deal with both so as to uphold and en- 
force them if it can be done consistently with the rules of law. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. § 962; Dec. Dig. 
§ 446.*] 

Appeal from Circuit Court, Culpeper County. 

Contest between the administrator and heirs of one Norris, 
deceased, and St. Stephen's Episcopal Church and others. De- 
cree for contestants, and contestees appeal. Reversed and re- 
manded. 

Moore, Barbour, Keith & McCandlish, of Fairfax, and Hiden 
& Thurlow, of Culpeper, for appellants. 

W aite & Perry and Grimsley & Miller, all of Culpeper, for 
appellees. 

Harrison, J. W. C. Norris, of Culpeper county, died unmar- 
ried and without issue on the 11th day of May, 1909, leaving a 
will dated June 30, 1896. This will disposes of the testator's 
real and personal- estate as follows: 

"I have $22.42 on my person and $315.50 in bank. If I die, 
I leave everything real and personal to the Episcopal Ch. (St. 
Stephens) of Culpeper. They to allow me sepulcher in Ch. yard 
and also my sister, who is to be brought from Catonsville, Md. 
$600.00 is to be devoted to buying six tombstones for my mother, 
father & self & sister, & two aunts an account of whose birth, 
death, &c. will be found in my bible, which has my name on the 
back in guilt letters. I desire half of my property to be devoted 
to putting a brick or iron fence around the Ch. yard, with an 
inscription stating it to be in memory of my sister, Annie E. 
Norris." 

Between the date of this will and the date of the testator's 
death he had converted the most valuable portion of his real es- 
tate into personal property, so that at the time of his death very 
much less than half of his estate remained in the form of realty. 

The heirs at law of the deceased attack the validity of that 
portion of the will which disposes of the real estate, upon the 
ground that the church cannot take and hold real estate by de- 
vise, being prohibited from so doing by the provisions of section 
1398 of the Code of 1904. 

[1] It is not denied that under the statute invoked the church 
cannot take and hold a devise to it of real estate. The testator 
does not, however, as contended, leave his entire estate as a gift 
to the church. It is true that in the beginning of his will the 
testator says, "I leave everything real and personal to St. Steph- 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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ens Episcopal Church," but when the will is read as a whole, 
and the intention of the testator is ascertained from the lan- 
guage used, it is plain that he did not leave the whole estate as 
a gift to the church, for in clear and unequivocal terms he dedi- 
cates one-half of his. estate to be used for the erection of a fence 
around the churchyard, which is to have an inscription thereon 
showing that it is a memorial to his deceased sister, and further 
appropriates $600 of his estate for the purchase of tombstones 
for himself and certain other members of his family. There 
can be no question that the testator could lawfully dedicate the 
whole or any part of his estate, even though it consisted entirely 
of realty, to the erection of this memorial and the purchase of 
the tombstones mentioned. As to that portion of the estate ded- 
icated to these purposes, the church is not the beneficiary but a 
bare trustee, holding the same for the objects named, and, if 
for any reason the church through its agents could not admin- 
ister the trust, the court would administer it and accomplish the 
purposes of the testator ; it being well settled that a court of 
equity will not permit a trust to fail for the want of a trustee. 

The will is not expressed in an artificial manner; its plain 
meaning, however, is that the testator gives one-half of his estate 
to the erection of the fence as a memorial to his deceased sister; 
$600 thereof for the purchase of tombstones for himself and other 
members of his family, and the residue of the estate is given 
to the church. The disposition made of the estate necessarily 
involves an equitable conversion of the real estate left into 
money, otherwise the purposes of the testator could not be ef- 
fectuated; but if this were not so there would be no violation, 
in this case, of the statute inhibiting a church from taking a 
devise of real estate. Much the greater portion of the estate 
left was personal property, and a court of equity, in furtherance 
of the purposes of the testator, would discharge the interest of 
the church, under the will, from that portion of the estate which 
it could take without objection, and devote the real estate or its 
proceeds to building the memorial and buying the tombstones, 
which was not an illegal intent and violated no law. 

[2] Every sane man must be allowed to make his own will, 
provided he violates no law or public policy in disposing of his 
estate. It is not the policy of the law to seek grounds for 
avoiding devises and bequests, but rather to deal with bond so 
as to uphold and enforce them if it can be done consistently with 
the rules of law. 

As Lord Hardwicke said : "The bequest is not void and there 
is no authority to construe it to be void, if by law it can possi- 
bly be made good." Perry on Trusts, § 709. 
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It is plain that the manifest purpose of this testator, in the 
case at bar, can be carried out and his estate appropriated as he 
directed without violating in any respect the provisions of the 
statute inhibiting a church from taking real estate by devise. We 
are, therefore, of opinion that the circuit court erred in so con- 
struing the will under consideration as to give the real estate 
passing thereunder to the heirs at law of the testator, thereby 
diminishing, to that extent, the fund dedicated by the testator 
to the election of a memorial to his deceased sister. 

The decree appealed from must be reversed, and the cause 
remanded for further proceedings • therein not in conflict with 
the views expressed in this opinion. 

Reversed. 

Keith, P., absent. 



DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

Supreme Court of Appeals. 

Note. — In this department we give the syllabus of every case de- 
cided by the Virginia Supreme Court of Appeals, except of such cases 
as are reported in full. 



VIRGINIA RY. & POWER CO. v. FEREBEE. 
June 12, 1913. 
[78 S. E. 556.] 

1. Limitation of Actions (§ 195*)— Defenses — Burden of Proof. — 

Defendant has the burden of proof as to his plea of limitations. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. 
§§ 711-716; Dec. Dig. § 195.* 9 Va.-W. Va. Enc. Dig. 450.] 

2. Limitation of Actions (§ 55*) — Nuisances — Continuing Injury. 
— Where repeated actions may be brought for a nuisance, plaintiff 
may recover for the injuries sustained for the five years next pre- 
ceding the date of the action; but where but one action can be 
brought for the entire damages, past and future, the action is barred 
unless brought within five years from the accrual of the cause of 
action. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. 
§§ 299-306; Dec. Dig. § 55.* 9 Va.-W. Va. Enc. Dig. 387; 14 Va.-W. 
Va. Enc. Dig. 661.] 

3. Nuisance (§ 48*) — Private Nuisance — Declaration — Recovery. — 
A declaration which alleges a continuing nuisance does not prevent 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



